#52.80 ' 9/23/75
Memorandum T5=T4

Subject: Study 52.80 -~ Undertakings for Costs

Attached to this memorandum is & staff draft of a recommendation relating

to undertakings for costs and expenses. The recent case of Beaudreau v. Superior

Court, 14 cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 {1975)(Exhibit I}, held
unconstitutional the provisioas of the California Tort Claims Act allowing a
defendant public entity or employee to require the plaintiff to furnish an
undertaking for costs upon demand and without a hearing on the ground that it
constitutes a taking of property without due process of law. The attached staff
draft of a recommendation proposes revision of the Tort Claims Act sections
held unconstitutional {(Govt. Code §§ G947, 951), as well as a similar statute
applicable to actions against the Regents of the University of Californis (Educ.
Code § 23175), under the continuing authority which the Commission has to study
matters relating to govermmental tort.llabllity “n California. See Cal. Stats.
1975, Res. Ch. 15. Since a statute designed to repair the constitutional defil-
ciencies of these sections may also be used in the other situations vhere an
undertaking may be required, the attached recommendation proposes a single, uni-
form statute to replace all of the existing cost bond statutes. The staff
further recomm;ndé that the Commission request authority from the Legislature
to study the question of whether the statutes relating to undertaklngs to secure
an awvard of damages should be revised.

The major policy options in the attached recommendation are as follows:

(1) The degree of merit of plaintiff's claim. The constitutionally -

required due process hearing must test the merit of the plaintiff's claim in
the 1light of the leglslative purpose of the undertaking statute before an under-

taking may be required. See Beaudreau v. Supetior Court, 14 Cal.3d 448, Lé0,

535 P.2d 713, 720, 121 Cal. Bptr. 585, 592 (1975). The purpose of the undertaking
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regulirement where the pitliatilf Lo 3 nonvesident L8 to seoure 2 possible
awhard off costs in tne dafengant’e favor. The purpose of the remsining cost
bond statutes lg to deter frivolcos elaims, {Zes “izcussicn at pages 5«5
of the atteched recomwms duiicn. ) The following tzble indicates & number of

possivle the straoeth of the plaintiff's clsim, and

ol the wide rtaking recuirenent in view of

t

sugzest

the statuiory purpose:

pow

May an ULGGrLAKing Do Lonbhlile : and Lne purpose of Lhe statute 1s
tionally reguired when: o
deter frivolous secure a possible
eladm? award of costs to
deferdant?
PRf's claim is clearly frivolous Yes Yes
There 1s a reasonable possibility Doubtful Yes
or probabliity that pitf. wiil
Prevaill
It 1is more likely than not that
pltf. wiil prevell B Yes
_There 1s a reasonable possiblliity Ho Yes
or probabiliity thet def't will
prevall
There 1s no possibllity that def't No Ho
will prevail

The attached recommerdation excoses the plalntiff from filing an under=
taking, where the‘purpose of the statute is to deter frivoleus claims, when
the plairtlff shows thet there is a "remsonable protability” he will prevail
in the action. This is the standsrd employed in the exdisting vexatious 1itie
gant statute (Code €iv. Proc. § 2%1.1). The other three statutes where @

i

hearing is presently provided {Code Civ. Proc. §§ 1029.%, 1024.6; Corp. Code

¥

§ 800, effective Jan. 1, 1976} use the word "poseibility” instesd of "probabvility,”

nE-b



but this does oot appear to make any significa.t constitutional differeice.
The staff prefers the use of the word "probability" to discourage an unduly
strict construction of the statute which would make 1t extremely difficult for
the deferdast to obtain an order requiring an undertaking. To excuse the
plaintiff from filing an undertaking only when he shows that there 1s a reasone
able probability he will prevail will promote the statutory objective of deter-
ring frivolous claims without impairing claims which are real and substantial.
(See the attached staff draft of a recommendation, at 5 n.27.)

In the case of actlons by a nonresident plaintiff {see Code Civ. Proc.
§ 1030) where the statutory purpose is to secure an ultimate award of costs iu
the defendant's favor, the proposed uniform statute requires an undertaking in
all cases except where there is no reasoc.able probability that the defendant
will prevail.

(2) Burden of proof. The attached recommenda“ion requires the defendant

to show that the action is one in vhich an undertaking may be required, and to
prove his probable allowable costs. However, unlike existing statutes which
require & hearing [see Code Civ. Proc. §§ 391.1, 1029.5, 1029.6; Corp. Code

§ 6800(d)], +the recommendation shifts the burden of proof to the plaintiff to
show the merit of hils claim, since the plaivtiff will more often have superior
kaowledge of facts relevant to the question of merit, and bears the burden of
proocf on the ultimate issue at trial.

(3) Amount of undertaking. The attached recommendation establishes the

amount of the undertaking at one and one~half times the defendant's probable
allowable costs and expenses. This formula would appear to be a reasonable
securlty requirement. Corporatiors Code Section 80C{d) places an upper limit
of $50,000 in the case of shareholder derivative actions. The staff recommends

that this limit net be incorporated iato the uniform statute, since it is so
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high as to be meaulngless where costs but not attorney's fees are recoverable.
Ia defamation actlons, recoverable attorney's fees are limited to $100 (Code
Civ. Proc. § 836). Attorney's fees zare recoverable in the vexatious litigant
statute (Code Civ. Proc. § 391), but there is mb upper limit on the undertaking
in the existing statute, and ncne would appear to be necessary.

The staff recommends that the attached recommendation be approved and
submitted to the lLegislature without first circulating the recommendation for
comment, since there is an immediate need for leglslative action in the wake
of the Beaudreau case. When the recommendation is in bill form, 1t will be
reviewed by interested persons and organizations and any revisions they suggest
can be reviewed by the Commission at that time.

Respectfully submitted,

Robert J. Murphy III
Graduate Legal Assistant
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Staff Draff

REEGHMENDATIGN RELATING TO UNDERTAKIRGS
FOR COETS
 BACKGROUTD
A number of Califzynia statutes aurhotize or require the plaintiff
in specified types of zerlons to furnish an undevtaking as security for

- s . 3
the defendant's recovershle costs. Thase are generally referred o as

&

Moy 2. , s , .
cost bonds.™ These usratutes ahould be distinguished frowm statutes

authorizing or reguisins widertakines ln 4 variety of siguations to

Indemnify the beneficiary syainct dansges he may sufifer, These are

1. See Code Civ, Froc. 8§ 3%1-39:.4 {vexwatious liv.gaut}, §§ 830-836
(defamation}, % 1329 & (esaloriovicsz aciion againts architects and
others), § 10UZ9.¢ {malpraccive action against physicians and others),
§ 1030 (action by nonresident plaintiff}; Corp. Code § 800 (share-

holder derivative suit); Educ. Code § 23175 {action against
Regents of the University of California); Govt. Code § 947 (tort

action against public entity), § 951 (tort action against public
employee) .

2. See Conover v. Hail, 11 Cal.3d 842, 851-852, 523 P.2d 682, (59,
114 Cal. Rptr. 642, LY (1974}, Three of the California cost
boud statutea provide that the undertaking shall alse secure at-
torney's fees in addition to "costs." See fede Civ. Proc. §§ 391(e),
830; Corp. Code § 8004},

3. See, e.g., Civil Code §§ 3235, 32386 (payument bond for private works
of imgrovement); Code Cilv. Proc. § i171 (small claims appeal bond
held unconstitutional im Brooks v. Small Claims Court, 8 Cal,2d
661, 504 P.2d 1249, 105 Cal. Rptr, 785 {19733}, §§ 512.060(a) (2},
512.080(e}, 513.C106(by{2), 514.030, 515.010-515.030 (bond on writ
of possession}, § %29 fipjunctfon hbond),

§§ 520-5L0, 552,556 [atsachpen* hand), § 674 fhond for stay on
appeal of judgment iien), §} 676 through 6£80-1/2 (bond in action to
set aside fraudulent conveyance), § 6B8Za (bond on levy on bank
account), §§ 710b through 713-1/2 (bend by third-party claimant in
execution proceeding), § 715 (bond required of debtor about to
abscond), § B10 !hond im sctien for usurpation of office), §§ 917.1,
917.2, 917.4, 917.5, 917.%-%27 {bond for stay of enforcement during
appeal), § 1166a (bond for wiir of lmmediate possession in unlawful
detainer), § 1263.60 (bond for release of oil and pas lien}, § 1210
{bond on appeal from alias writ of possession}, § 1685 {bond to
secure payment of ocut-of-state child support), § 1701.6 (bond by
gubstitute fiduciary), § 1710.50(c)(1) {(bond on stay of enforcement
of judgment on silster state judgment). See alse Code Civ, Proc.

§§ 482,090, 484,090(b), 484,52G(c), 485.220(a}(€), 485.540(4),
486,020{e), 489.010-489.420, 490.020(b}, 490.030(d}, 492,020¢a)(6),
492.090{c) (attachment bonds--statute operative January I, 1977},
Many of the damage bond statutes also inciude a provision that the
undertaking will secure costs as well.



enerally referred te as “domeys bonds.
¥
In the vase o pzaudrese v, Sugevior Court,’ the California Supteme

X : ; , 4 ; & . i
Court held uncomstituvicnal ihe vost bound provisicas of the Cziifornia
Tort £laims sct. The Salissyvads Tn-* {laims Act allows the defendant

ublic entity or public emplovee 1o roduirz an uudertaking mersly b
B P J 1 4 ¥ oy

filing a "demand.™’ The sterute this vune afsul of the conseitutional

o P oy & = ¥ - H
Trsnte Larn, o and further dewel-

rule announced I Britodach

asped by later cases, rthat ftre pialon?fi mest he affovded o hearin
: ; E

pue process resulfemsnts bzfore he foiy be deprived,
IR

alu rrosaTis, i this context, the due process

which will sazias{

even temporarily, oF
hearing must “fncuiie arue che merlus of the pladntiff’s action as well
as into the reasonableness of the swount of the undertaking In the light
of the defendant's probable axp@nsea.“ii

In view of the Beaudreau case, the Cowmmission has examined all of

the cost bond statutes. Those which provide for anotice and hearing

. See note I Supra.
.14 Cal,3d 448, 535 P.2d 713, 1Z1 Cal. Rptr. 585 (1975},

4
5
6. Govt. Code §§ 947, 951.
7. 1d.

8. 395 U.S. 337 (1959).

g, E.g,, Fuentes v. Shevin, 407 U.8. &7 (i$72): Brooks v, Small Claims

’ Court, B Cal.3d 661, 504 P.2¢ 1249, 105 Cal, Rptr. /853 (1973}); Ran-
done v. Appellate Dep’t, 3 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr.
709 ¢1971); Blair v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal.
Rptr. 42 (1971); Clime v. Credit Bureau of Santa Clara Valley, 1
Cal.3d 908, 4&4 P.24 125, 83 Cal. Rprr. 669 (1970); McCallop v.
Carberry, 1 Cal.3d 902, 464 P,2d 12z, 83 Cal. Rptr. 666 (1970).

16. The plaintiff's “"property" in this context is either the nonrefundable
corporate premium, the plairtifs's cash collateral, or--1f he fails

to furnish an undertaking~-his cause of acticn which is dismissed.
Beaudreau v. Superior Court, 14 Cal.3d 448, 455-436, 535 P.2d 713,
Nq~T8, 121 Cal. Rptr. 385, S8 - 590 (1975},

11. Beaudreau v, Superior Court, 14 Cal.3d 448, 460, 533 F.2d4 713, 7i0,
121 Cal. Rptr. 585, 5%« (1975},



befecre an undertaking may be regulred are the statutas relating to

3 k]

. . . il N . . i3
ghareholder  dervivarive suits, actions by vexatious Iitigants, 3

L4
malpractice actione against srchitects and others, and malpractice

3P

1. R
actions against physieclsans and octhars, Thosge which require an  under-

taking with nc provielon for a hearing are ths statutes relating to

It . ,
tort claims against public enticfes anc public emplcyees,I? actlons

3 . ' £ e . £ <, 18
against the Regents of the Unlversity of Caiiforaia, actions by a

4

. 1% . - . .
nonregident plainsify, and sctiong for libel ov slander,gg All of the

statutes In the latter category appear

Beaudreau case, and thus ave unconstituticnal.

to rome within the holding of the
21

At 2 minifpum, to satisfy constitutional requirements, a statute

authorizing or requiring an undertaking for costs must provide for a

hearing after noticed motion, with the hearing directed to the questions

1z,

13.
141
15‘

16.
17.
18,
19.
20,

21,

-

Corp. Code § 800(c). The predecessor section of Section 800 was
suggested as a possible model for cost bond statutes in the case of
Nork v. Superjor Court, 33 Cal. App.3d 997, 1003-1004, 109 Cal.
Rptr. 428, 433  (1973). Accord, Beaudreau v. Superior Court, 14
Cal.3d 448 462, 535 P.2d 713, Ja2, 121 Cal. Rptr. 585, &94 (1975).

Code Civ. Proc. §§ 391-321.5,
Code Civ, Proc, § 1029.5.

Code Civ, Proc. § 1029.6, Subdivision (e) of this section, which
requires an undertaking upon the ex parte application of the de-
fendant where punitive damages are sought, was held unconstitu-
tional in Nork v. BSuperior Court, 33 Cal. App.3d 997, 109 Cal.
Rptr, 428 (1973).

Govt., Code § 947,

Govt., Code § 951.

Edue. Code § Z2175.

Code Civ. Proc. § 1G30.
Code Civ, Proc. §§ 830-836.

The question of whether some of the damage bond statutes may be un-
constitutlonal 1is closely analogous to the question in the cost
bond context. BSee Conover v, Hall, il Cal.3d 842, 851-852, 523
P.2d 632, vff, 114 €al. Rptr. 642, &% (1974 ("] }e cannot discern
why this factual difference {betwpen cost boqu and damage bonds]
has any legal significance"). However, the more numerous damage
bond provisions present a subject of considerably breader scope,
This recommendation is confined to the cost bond problem only.

J:)
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of the merit of the plaintiff’s clsim agnd rhe reasonableness of rhe
amount of the undertaking in light of the defendant’z probable caats.zz
If the plaintiff’s claim 48 clearly meritorious, and thus there is not a
reagonable probability that the defendant will become entitled to re-
cover costs,23 an urdertakling say not constitutionally be required from
the plaintiff,za The exteot to which an undertakiog may conscitutionally
be required when the meriv of the plaintifif’s claim ie less certain

depends upon the umderlylag lesislative purpose of the particular cost
! . " .
bond statute. At one extrene, vhere the underiakiong is principally for

gsecurity, an undertakivg may constitutionally be required in all except
those few cases where thera 1z "no reasonabie possibility” that the
plaintiff will become liable for costs.26 At the other extreme, where
the undertaking is principally to deter frivolous claims, it Appears

that an undertaking may constitutionally be required only in "actions

22. See Beaudreau v, Superior Court, 14 Cal.3d 448, 460, 535 P.2d 713,
© Ao, 121 Cal. Rptr. 585, s%a2 (1975).

23, Of courae, the plaintiff mey hecome liahle for the defendant's
costs notwithstanding a meritorious c¢laim if, for exanmple, the
defendant makes z statutory offer to compromise under Code of Civil
Procedure Section 997 or 998 and the plalntiff fails to achleve a
larger recovery.

24, Bee Bedl v. Burson, 402 U.8. 535, 540 (1971}; Beaudreau v. Superior
Court, 14 Cal.3d 448, 459, 535 P.2d 713, 121 Cal. Rptr, 585, 59/-
8%2 (1975); Rios v. Cozens, 7 Gal.3d 792, - 499 P.2d 979,
103 Cal. Rptr. 299, {1972},

25, See Beaudreau v. Superlor Court, 14 Cal,3d 448, 460, 535 P.2d 713,
qap, 121 Cal, Rptr. 585, 592 (1975} {the hearing is "to determine
whether the statytory purpese is promoted by the imposition of the
undertaking requirement'}.

26, See Bell v. Burson, 402 U.S. 535, 540 (1971} (State of Georgia may
not constitutionally require security in damages from uninsured
motorist if there is 'no reasonable possibility" of a judgment
against him); Besudr=au v. Superior Court, 14 Cal.3d 448, 459, 535
P.2d 713, 19729121 Cal., Rptr. 585, 5%-6¥2(1975); Rios v. Cozens, 7
Cal.3d 792, 794, 499 P.2d 979, 183 Cal. Rptr. 299, {1972}
(Department of Motor Vehicles must, before requiring security from
uninsured motorist, determine that there is a "reasonable possi-
bility" of a judgment against him).

-



lacking merit,™ Tk, ve determise the constitutionally permissible
reach of a cest bhond stafute, it ig preesgary to exarmine the underlying
leglsiative purpose of ¢! . grarug.

In the case of the neuresident ﬁiaintiff,ZSEﬁﬁ nurpose of tha
undertaicing i te secure 4 poesiple Fudgme st for coets un the defendant's
favor.zg Hence, an undertakiug for costs w2y be vequired in all cases
except thoss whers (here is no redgsouable possibility rhatg the plaintiff

will become liable for corts., 1n zll of the remainice cost bond statutes
il ]

27. See Beaudresu v, Supericr Court, 14 Cal,3d 448, 464, 5315 P.24 713,
7i3, 121 cal. Rptr. 533, 595 (1975}, The preclse atandard for
determining wher an action lacks merit is not articulated in Begu-
dreay. -A statute designed to decer frivolous claims and limiting
the undertaking to those cases where there ig no reasonable possi-
bility that the plailntiff will prevall would clearly withstand
constitutional attack. Cf. Code Civ, Prec, § 391.: (no "reasonable
probability" that plaintifs will prevall}, §§ 1029.5, 1029.6 ("no
reasonable possibility" that plaintiff has a cause cf action);
Corp. Code § 800(c) (1) {"ao ressonable possibilicy” that action
will benefit corporation or shareholdera). A more liberal under—
taking requirewent, excusing the plaintiff from giving security
only when it appears more likely than not that he will prevall,
would be less directly related to the statutory purpcse of deter-
ring frivolous claims, but vet might withatand constituticnal
attack. Cf, Randone v. Appellata Dept, 5 Cal.3d 736, 563, 488
P.2d 13, 3/, 96 Cal. Eptr. 709, 727 (1671) (prejudgment attachment
may be constitutionalily permitted after hearing on "probable valid-
ity” of plaintiff's ciaim)., As 2 macrer of policy, it would appear
preferable to excuse the plaintiff from f1ling an undertaking when
hig claim is real and substantial, although pot prohably valid,
since this will serve the statutory purpose of weeding cut frivo-
lous clatms without impzlring bona flde ones.

28. See Code Civ. Prooc. § 10430,

29. Myers v. Carter, 178 Cal. App.Zd 522. 625, 3 Cal. Rptr. 203, 07
(1960} (undertaking requirement {s in recognition of "the probable
difficulty or impracticabilicy of exforcing judicial mandates
against persocns not dwelling within the juriadicetion of the courts"),
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the purpese iz o0 dator graundloss clatms. Here. the undertaking may

1
be recuired omiy in "actions lacking merii-”i”

RECOMMENDAY IGES

The Dommission recommends the enactment of 2 wnifors statute
applicable to all acticns aud special proceedings io which an under-
taking for costs is avthorized, Thert 1s oo sound reascs for continuing
the individualized rreaitment of underrakings in the =xiscing cost bond
sratutes., £ tsbhle comparing the fmportant siandlasritisrs and differences
of the existing cost bond statutes and the Commission’ recommended stat-
ute is set forth following the recommended statute.

The Commiasion recommends that the following provisions be included
in the uniform statute:

{1) Allow the defendant to move for the undertaking at any time
until final judgment is entersd. 7

{2} Regquire the moving party {defendant} to show its probable
allowable costs; allow the plaintiff to defeat the motion for an under-

taking by showing that thers iz a reasonable probabllity that the plain-

30. The purpose of the undertaking requirement in the vexatious liti-
gant statute (Code Civ., Proc. §§ 391 -391.6) is to prevent "abuse"
by "litigants who constantly file groundless actions." 38 S.B.J.
663 (1963). In the defamation context {Code Civ. Proc. §§ 830-
836), it ia to discourage "'the too commen practice of instituting
1ibel and slander suits inspired by were Bplte or 111-will and
without good faith.™ $hell 0il ©o. v. Superior Court, ¥ Cal.
App.2d 348, 1355, 37 P.2¢ 1078, ;08 {1934}, modified, 5 Cal. App.2d
480, 42 P.24 1059 (i%33). The urdereaking in the case of malprac-
tice actions against architects, physicians, and others {Code Civ.
Proc. $§ 1029.5, 1029.6) is to deter "frivelous™ claims. Review of
Selected 1969 Code Legislation at 65 (Cal. Cont. Ed, Bar. 1969);
Review of Selected 1967 Code Legislazcion at 57 (Cal, Cont. Ed. Bar
1987). “The requirement in shareholder derivacive suita (Lorp.
Code § B00) iz to dlscourage "frivolous' sultzs. See Beaudreau v.
Superior Court, 14 Cal.3d 448, 462, 533 P.2d 713, 7aa, 121 Cal.
Rptr. 585, 5%/ (1873). And the undertaking requirement of the
California Tort Claims Act was to deter "upmeritoricus and frivo-
lous litigation." Id. at 452, 535 P.2d at 75, 121 Cal. Rptr, at
587,

31, See note 27 supra.
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. . . 12 3 . ' cee
tiffTs clade e mesliorlous v fa case of ¢ wonresldent plaintiff,

that thers 1p no vessecnable probability that the defendsnt will prevail
in the actlon or speciel proceeding.

(3} TFis the zmount nf the widertabing as one snd one-half timeg
the defendant's probaeble allowahls cosis and expﬁusesfaincitéing aL-
torney's fees when the recovery of atterney's fees 1s authorized in the
actinn., »

47 Regudze sk plsinetif e {(1le the undertaking within I0 davs

after the court's order recalving 4, ot vithin svch grester peviod as
the court mey ailow,

{51 Provide for dlesmiassa’ of fhe aciior for plainvif’’s faflure to
furnish the undertaking wivkin the time prescribed.

{6) Provide for the court approval of, and & procedure for the

a2
L4
defendant to except to, the suretlies,

32, OF course, even if the plaintiff ultimacelv prevails im the actien,
that will not necessarily defeat the defendant's right to recover
eostg., For exampnie, the defendant may have made an oifer to com-
promise pursuant to Code of €ivil Procedure Sections 997 or 396,
1f the plaintiff's judgmert is not more fevorable than the offer,
then the deferdant will be enritled to recover costs. See general-~
1y 4 B. Witkin, Califoraia Procedwre, Judement §§ 87, 8%-90, at
3247, 324B-3249 {24 ed. 1971}, An undertahing statute could re-
aulre the plaintiff, when a staretory offer to cempromise has been
made, to show that it will probably obtain a judgment greater than
tha amount of the offer ir order to avold the requivement of an
undertaking., However, the disadvantages of injecting the issue of
probable damages inte the heesring on the motica for an undertaking
appesr to outwelgh the additional settlement leverage which might
be gained by such a provision,

33, See, e.g., Code Tiv. Proc. § 315010 ("not less than twice the
value of the property™), % 5%% {one-hal? of "total Indebtedness or
damages claimed'), § 677 {nor greater than “deuyble the amount of
the debt or iiabilicty alleged (o he due'), § 682z ("uot less than
twice the amount of the judgment”}. § 710c {(unot greater than "double
the amount for which the execution is levied™}, § 917.1 (“double
the amount of the judgwent or order"” unless given by licensed
corporate surety; chen “cme and one-half times the amount of the
judgment or order”}, § 1203.60 {130 percent of the amount of the
claimed lien'), § 1710.50¢c){i) (not exceeding “dovble the amount
af the judgment ereditcr's claim'}, § 489.220¢(b) {equal to "the
probable recovery for wrongiul attachmeat”; statute effective
January 1, 18773,

34, See, n.g., Gode Tiv. Proc. §§ 032334,



{77 Provide for a mandarory sbtsy of *the action L the defendant's

votion for an wnderisking fs iiled within 20 days aiter zervice of
summons, and tor a discretionsry ctoy L the motton is'latar filad.as

(8) Adurhorirze ihe ouri to frocvewsa oy decrtease the amount of the
undattakinx‘Ba

19y Trovide chat the deserninsclen ol the cour: sn the motion for
an undertaking shwll have po efrsct on the sevits of the action. /

(L0} Auvrhorize divect recouirse againet the sureties when the

G

el

iR

defendant becones entutled to vecover nost
(1%) HMake the undertaking procedure inapplicable to small claims

court actioue, Y

35. By a 1973 amendment to the vexatious litigant atatute {Code Civ.
Proc. § 391.6) effective Januvary 1, 1976, the Legislature continued
the pravision for a mandatory stay by the flling of a motion for an
undertaking even when filed after the commencement of trial.
Cal., Stats. 1975, Ch. 381, § 2. This will allow the defendant to
use the motion as a dilatory tacrtic. It would appear preferable to
bring the mandatory stay provision into play only when the motion
is filed eariy in the litigation.

36. It is arguable that due process requires a provision for decreaging
the undertaking when the deferdant's probable costs appear less
than upon the initial hearing. See Beaudresu v. Superior Court, 14
Cal.3d 448, 459-468, 535 P.2d 713, 728, 121 Cal. Rptr. 585,
S92 (1973).

37. See, e.g., Code Civ. Proc, § 5:i2.110.
38, See, e.g., Code Civ. Proc. §§ 1058a, 489.110, 489,120,
39. See, e.p., Educ. Code § 23175(c); Govt. Cede §§ %47(b), 351(b),

=



PROPOSEL LEGISLATION

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 391.1, 830, 1029.5, 1029.6, and 1030 of,
to add Chapter 6.5 (commencing with Section 1040,1) to Title :4 of Part
2 of, and to repeal Sections 391.2, 391.3, 391.4, 3%1.5, 3%1.6, 831,
332, 833, 334, and 835 of, the Code of Civil Procedure, to amend Section
300 of the Corporations Code, to amend Section 23175 of the Education
Code, and to amend Sections 947 and 951 of the Government Code, relating

to undertakings as security for costs and expenses.

The people of the State of California do enact as follows:

Code of Civil Procedure 7 391.1 (amended)

SECTIOH 1. Section 391.1 of the Code of Civil Procedure 1s amended
to read:

391.1. In any litipation, st amy time within 30 days after
serviee eof summons or ether amd equivelent preocegs uper himy & defendant
may move the court 7 upen nekdee ard hea¥inmgs for an order requiring

the any plaintiff who is a vexatious litigant to furnish security = as

provided in Chapter 6.5 (commencing with Section 1040.1} of Title 14 of

Part 2 of the Code of Civil Procedure . Fhe motiorn wust be based

en the arounds and supperted by a shewinpy that the piaineisf i3 &
vexatieus bitigent ard that there i3 ret a reasenable probabiiiey

that he will prevail 4n the litipgatien apainst the movins defendamer



Comment. This title is revised to incorporate the uniform pro-
cedures for undertakings for costs and expenses enacted in Chapter 6.5
(commencing with Section 1040.1) of Title 14 of TI'art 2 of The Code of
Civil Procedure. Section 391.1 is amended to make the uniform procedure
applicable to actions by a vexatious litigant. Sections 391.2 through
3%1.6 are supergeded by the uniform procedures, and are therefore re-

pealed.

Code of Civil Procedure 3 391.2 (repealed)

SEC. 2. Section 391.2 of the Code of Civil Procedure is repealed.
391-2c At the hearing uper sueh metien the eourt shall ceonsider
sueh evidenee; written or oral; by witresses oF effidavity as -ay
be material to the ground ef the metiorr o detesmination made by
the- eeurt in determining or rFuling uper the metiem shall be oz be
deemed to be a determinacier of any ig9sue ir the iieigntion o of

the merits thereofic

Comment. See the Comment to Section 391.1,

Code_of Civil Procedure 5 381.3 (repealed)

SEC. 3. Section 391.3 of the Code of Civil Procedure is repealed,
39%+3r 1f; afser hearing the evidenece upen the metiens the
esurt determines that the plainsiff s s venstious tisisant apd that
there is me reasenabie prebability that he will prevad} 4m the ttedpacion
againse the meving defendamt; the eourt shall owder the pratacifE
te furmichy fof the benefit of sueh rmoving defendant; seeurity of
sueh nature; im sueh smeunt; and withén sueh times a3 the eeurs shall
fi%: fhe ameunt of sweh seenrity may thereafter from time o time
be inereased or deereased in the courtls digeretion upom a shewing

that the geeurity previded has e» may beeceome inadegquate or excessiver
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Comment. See the Comment to Section 391.1.

Code of Civil Yrocedure » 391.4 (repealed)

SEC. 4. Section 391.4 of the Code of Civil Procedure is repealed,
39%=4c Hhen seeurity that has been ordered furnished is nes
furniohed as ordered; the titigatien shall be dismissed as te the

deferndant for whose benefit 4+ was ordered furnisheds

Comment. See the Comument to Section 391.1.

Code of Civil Procedure & 391.5 (repealed)

SEC. 5. dections 391.5 of the Code of (ivil Procedure is repealed,
381+5r Upen the terminstier ef the iitisstien the defendant
shall have reecourse te the seeurity in sueh amoume &3 the eours shall
determines

Comment. See the Comment to Section 391.)1.

Code of Civil Procedure j 391.6 (repealed)

SEC. 6. Section 391.6 of the Code of Civil Procedure is repealed.

391r6x When o metien pursuant te Seetion I0L;l s filed the
‘itipation %8 stayed; and the moving defendant meed net plead; umedl
10 days afeer-themotion sheil: have been denieds; er +f pramteds; untid
18 days after the requirved security has been fusnished and the meving
deferdant givem writtenm aééiee chepenfs

Comment. See the Comment to Section 391.1.

Code of Civil Procedure & 330 (amended)

SEC. 7. Section 330 of the Code of Civil Procedure is amended to
read:

830: Sefere issuing the summens in an setiem fer libel oF slander;
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£he eiterk shali reguire a written undercaking en the pars of the
pleinttff in the sur ef eof five hundred doilars <£5508+5; with =t leass
twe- eempetent and sufficient suretiesy speetfyins their eeccupatiens
and residercesy e the effeet thet if the aetion iz dismissed or

the defendant reesvers judgments they will pay the eosts und eherees
ava¥ded apgeinst the piaincdff by judsrent; in the pregress of the
geEdeny oF on an appeal; mot exceeding the su- speeifieds An aetien
brouzihe withoot £iling the required undertaring shall be dismissed-

-~

In any action for libel or slander, the aefendant may move the

court for an order requiring the plaintiff to furnish a written undertaking

as provided in Chapter 6.5 (commencing with Section 1040.1) of Title 14

of Part 2 of the Code of Civii Procedure.

Comment. This section is amended to incorporate the the uniform
procedures for undertakings for costs and expenses enacted in Chapter
6.5 (commencing with Section 1040,1) of Title 14 of Part 2 of the Code
of Civil Procedure to satisfy the constitutional requirement of a due
process hearing before an undertaking may be required. See Beaudreau V.
Superior Court, 14 Cal.3d 448, 335 P.2d 713, 121 Cal. Rptr. 535 (1975).

Sections 831 through 535 are superseded by the uniform procedures, and

are therefore repealed.

Code of Civil Procedure 5 831 (repealed)

SEC. 8. GSection 331 of the Code of Clvil Procedure is repealed.
83t £aek surety sheil annex te the undevtaking an affidavie
thet he is a rvesident and hausehe}déf or f£rechelder withip the the
epunty; and is werth Jdeuble the ameount speeified im the undertakina.
ever agnd abeve sl his just debts and lisbilities; exclusive of propesty

exerpt from exeeutiour
Comment. See the Comnent to Section #30.
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Code of Civil Procedure ; 832 (repealed)

SEC.9. Section 332 of tune Code of Civil Procedure is repealed.
$32s Within 10 days after the service of the suwmwensy; eny deferdent
may give &6 the plaintiff or hiy attermey metice that ke exeepts
te the suretiee and requires their justifieation Lefore & judsge of
the eeurt at a speeified £ime amd plaecer The time shall be not less
tharn five-ermere tham 19 days after the serviee of the neticey exeept
by~ eemsent of partiest The qualificatiens of the sureties shali

be a9 required in tiheir affidavits-

Comment. See the Comment to Section 839,

Code of Civil Procedure © 433 (repealed}

SEC. 10. Section 833 of the Code of Civil Procedure is repealed.

833+ Fer the purpese of juseifieatien eaeh surety shall atsend
befere the judge 2t the time and plece mentiened in'the netieey and
may be examined en eatk touehimg his suffieieney im sueh manmer as
the judge deems properr The exawinatien shall be redueed ke w¥ieing

tf either party desives f&r

Comment. See the Comment to Seetion 330,

Code of Civil Procedure ;i 334 {(repealed)

SEC, 11. Section 334 of the Code of Civil Procedure is repealed.
3347 If the judge firds the undertaking suffieienty he skall
anrex the exgmination te the undertaking and cndetse his apprevat

uper €s £ the sureties fail te appear of the judse finds eithes
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suresy insuffieient; he shall erder o new undertaking o be mivensr

The judge may at amy time order a new or additienal underesking uper
preef that the sureties have beeceme insuffietentr If a new or sdditienal
undereaking 9 ordered; all preccedings in the ease shail be stayed

until £he new undertaiting is edecuted and filed; with the spproval

of the judpes

Comuent., See the Comment to Section 330,

Code of Civil Procedure { 335 (repealed})

SEC.12, Section 835 of the Code of Civil Procedure is repealed.
835: £ the undertaking s vequired is net filed #n five days
efter the order therefor; the judge or eourt sheil erder the aetion

dipnisgeds

Comment, See the Comment to Section 810,

Code of Civil Procedure § 1029,5 (amended)

SEC. 13. Section 1029.5 of the Code of Civil Procedure is amended
to read:

1029.5. <£e3 Whenever a complaint for damages is filed against any
architect, landscape architect, engineer, building designer, or land
surveyor, duly licensed as such under the laws of this state, 1in an
action for error, omission, or professional negligence in the creation
and preparation of plans, specifications, designs, TEeports or surveys
which are the basis of work perforned or agreed to be perforued on real

property, but not including any action for bodily injury or wrongful

death, any such defendant uay ; within 30 days after serviees of

SummeRsy move the court for an order ;7 uper netiee and hearinp; requir-
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ing the plaintiff to furnish a written undertaking 7 with at least
twe suffieient sureties; im the su- of five humdres deilars {45509
as seeurity for the esest of defense as provided in subdiviaien £{dis

whieh mey be awarded aseimst sueh plaineiff as orovided in Chapter 6.5

(commencing with Section 1040.1) of Title 14 of Part 2 of the Code of

Civil Procedure . Swek wetiens skall be supported by an affidavis

shewing that the clein spainst suel defendant s friveleus-

At the hearinpg upen sueh netteny the ceurs shall order the plaineiff
te £ite sueh seeuwvity #f the defoncant shows £ the satisfaetien
ef the ecourt that {1} the plaintiff would not suffer undue econmie
hardahip in filing sueh writtern wndereshing; and £ii) there 9 ne
reasenable pessibiltity-thatthe plaineséf has a esuse ef aetier againsgt
esch named defemdant with respect to whom the plaintiff weuld etherwise
be regquived to £ile sueh writter undertakiaps He appeal shall be
taken frem any order made puFsuant £o thia subdivieden te £ile or
net to £ilte sweh sesuritys

A determination by the eourt that security either shaell oF shall
net be furniched er shall be fuféishe& &9 &0 sne of mo¥e defendants
and-netas to ethersy shall set be deemed a deterwinseion of any ene
of me¥e i9sues In the aetien oF of the rerits thereof: If the ceurs 5

uper any suek motieny mekes & desernination that a written undergaking

be furaished by the plaintiff ss te any ore of mere defendants; the
getion shkall be dismioased zs e sueh deferdant or defendantsy uniess
the seedrity required by the eouri shall have been furaished wiehin
sueh reasenable time ss may be fixed by the esurts

£k} This seetion dees net appiy te a cemplaint for bedily indury
or fo2 wrengful desth; moF te an aetien cer-eneed i1 a small elaims

eourtr
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{e> Whenever mere thon ome sdeh defendant 19 named; the nndertaking
shall be inereased teo the extent of five hundred dollexs {5500} fer
eseh adaéitienal defendsnt in whose faver sweh undertaking is evdered
net te exeeed the total of three theusand deilars £53:0003+

{4y In amy setiew requiring & written undertaking as previded
in this seetiony upon the dismissal of the aetien or the sward eof
jedgment te the defemdanrts the ceurt shell require the plaineifé
to pay the defendant's ecosts ef defense sutherized by law, Any surFeties
shati be limble for sueh eosts ir an smeunt net te execeed the sun
ef £ive nundred dellars {5500} fer ecaeh deferdsne with regpeet e
whem sweh suFeties have exeeuted a written undertakingry If the platnessf
prevails in the aetion against eny defendant with respeet £o whem
seeh geeurity has beem filed; sueh defemdant shell pay the esst o
pleintdff of ebteiuinsg sueh written undereakings

Comment. This section is amended to incorporate the unifor:.
procedures for undertakings for costs and expenses enacted 1in Chapter

6.5 (coumencing with Sectlon 1040.1) of Title '4 of Part 2 of the Code

of Civil Procedure.

Code of Civil Procedure ; 1029,.6 {(amended)

SEC. 14. Section 1029.6 of the Code of Civil Procedure is arended
to read:

1029.6. 4£a3 Thenever a complaint for damages for personal injuries
is filed against a physician and surgeon, dentist, registered nurse,
dispensing optician, optometrist, pharmacist, registered physical ther-
apist, podiatrist, licensed psychologist, osteopath, chiropractor,

clinical laboratory bicanalyst, clinical laboratory techmnologist, or
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veterinarian, duly licensed as such under the laws of this state, or a
licensed hospital as the employer of any such person, in an action for
error, ommission, or negligence in the performance of professicnal
services, or performance of professional services without consent, any
such defendant may y within six menths after serviee eof Su-~ensy

move the court for an order ; upem netiece o plaintiff snd 3il deferdants
having appeared im the actiom;y ard heering; requiring the plaintiff to
furnish a written undertaking ;5 wieh a¢ teast &wo suffiedent sureeiesy
in & sum met te exeeed five hundred deilars {55003; o o deposit

sueh Sum ef equivalent sceuriey appreved by the eoust with the elevk
ef the courts; as seeurity for the eosts of defemse as previded im

subdivigien {d}; whieh may be awarded against suech pleineiff as provided

the Code of Civil Procedure . Sueh mettorn shail be supperted by

afftdavit chowing thet the elnin sgetnst sueh defendant is Eriveleus
T Any defendart havinz appeared in the actiorn and within 30 daya
after reeeipt of netiee may join with the meving party requesting
ar erder under this sectior as te sueh additienat defemndantr The
failure of any-defendantte jeim with the moving parey shatd preelude
caek dueh defendent frem subsequentiy requesting an order under this
seetionr
At the hearing upen sueh metieny the eourt shell srder the pledineiff
to furnioch sueh seeuriey if the defendant shews te the setisfactien
ef the ceurt thatt (i} che pleintiff weuld met suffer urdue ceonomie

hardship in £iling suveh written underteking or ~akimz sueh depeosde
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arnd {1} there is ne reasenable pessibility thst the plaintiff has a
eauge of asetion apainst cach rnomed deferndant with respeet o whes
the piaintiff veould etherwise be required te f£ile sueh writiéen undertakinz
oF make sueh depesibr

& determination by the ceurt thet seeurity either shall er shali
net be furnished or shail be furnished as to ere er mere defendants
afd ret as te etherssy shall met be Jeemed & determimation of any
ORE of meFe iasues in the actien oF of the -erFiEs thereef: I£f the
eeurés dper any Jueh metieny makes n deterninatien that a wriseen
undestaking of depesie be furmished by the pieintiff as te ary ene
of wmere defendank,the aetion shall be digmissed ms to such defendant
o¥ deferdanto; untess the sesurity required by the eourt skell have
been furmished within swueh reasereble time as may be fixed by the
ceuEEs

b} This sectien dees net apply te a complaint in sn aetien
eopmenced In a smali eclaims ceurts

ey UWhenever more thar ere sueh defendant i35 naued; the underealdns
er depesit shali be inereased to the extent of ret to exeeecd five
hundred delilars €45003 for eceech additienal deferdant im whese faver
sueh umdertaking er depesit s erdered; not te exeeced the tetal of
eme thoussnd deilaws £51;9083-

€4} In any actien requiring a writter undertakins or depesit
2y provided im this seetiem; upem the dismiseal of the action or
the award ef judgment te the defendant; the court shall require the
ptaintiff to pay the defendamtls eceurt eeostss Anmy sureties shall

be iiabile for suech eosts in An sRount net te exeeed the gum of £ive
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hupdred deilars ($500) o the smeourt ef the undertakings whicheves
ig lessers for eseh defendant with respees to whem sueh suresies
rave executed a writien undertaking of the piafntiff hes nade & depesits
1£f the plazneiff prevails 4a the action amainst any d:fendant with
wespeet te whem suek seeurity nes been f£iled; such defeudant shall
pay the eests to plaintiff imeurred in obtafring sueh wristen vndertaking
or depesit and deferndirz the wotden for dismissat autherised by £his
seetienr

{23 Thenever a ecomplaint deseribed in subdivisien {a} rFequests
an awasd ef exemplary damapessy sny defendant ageinst whem the darmazes
are seupht may meve the esurk for an ex parie order requirdng the
plainedff o £1ile a eorperate surety bendy appreved by the courky
e¥ nake & eash deposit im an ameunt fiwed by the eourtr Hpen the
£iling of meptiery the eourt shaltl reqguire the plaintiff eo f£ile the
bend er make the eesh depesit: In ne evemt shail the bend eor ecash
depesit be less thar twe theusane five hundred dellars £$255903-
The berd o¥ cash depesit shell be conditicned upern payment by the
plaincsff of all cests srd vesseuneble attornevls fees ifneurred by
the defendant in defending spainst the reguest for the award eof esnemplazy
damagesy as deterniped by the cewres ££ the plaineiff feils £5 recover
any exempliary damagest The order reguiriag the bead er essh deposie
shall require the beomd £o be f£ited or eask deposit to be madge with
the elerk of the eeurt et tater than 30 deys afeer the erder is
serveds If the beord is et filed er the eash deposit #s net made
within sueh peried; upen the metion of the defemdanty the court shail
strike the pertien of the compiaimt whieh resuests the award of exemplary

dnmanesy
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£{£3 Amy Sefendant £ildnug 2 ﬁseéaﬂ unded this sectiern oF jeining
with 8 meviag sarty under this seetien #s preecluded frem subsegquentiy
£iting a metienfer summary jodg-ents

£g} Any defendamt filting s motiern £or su-mavy judgment is preeluded
from subsequently filéing a metiemy or jeiming with 2 -ovins pareys

aRee¥ this sessionc

Comment. This section is amended to incorporate the uniform pro-
cedures for undertakings for costs and expenses enacted in Chapter 6.3
(comnencing with Section 1040.1) of Title !4 of Part 2 of the Code of

eivil Procedure.

Code of Civil Procedure & 1030 {(amended)

S8EC. 15. Section 1030 of the Code of Civil Procedure is amended to
read:

1030. (a) When the plaintiff in an actlon or special proceeding
resides cut of the sfate, or is a foreign corporation, seeurity fex
the ecosts and ehargest whieh may be awarded apeinst sueh plaintiffy
may be required by the defendantr When requived; all preoecedings
in the aetion er speeisl preeeedings nust be stayed urtil an undertakings
exeented by twe er mere perseny 19 filed with the clerk,er with the
dudpe i£ there be ne elerk; ko the effeet that they wiil pay aueh
e8sEs and charges as -9y be awarded amgainst the pletnedff by Judpments
oFf in the propress of the setion or speeial preeeeding, net execeding
the sum of three hundred deilars 53003+ A wmew o¥ sn addieienal
undertaking may be ordered by the court or judge; upon preof Ehet
ke original undertaking is insufficient seeurity; and preeecedings

in the actdien or speeisl proceeding stayed until sueh nrew or additienal
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undertaking 5 cxesuted and filtedr ARy stay of preceedings uranted
under the previsders ef this seetion shell extend te a peried 10
daye after serviee uper the defendesnt of writtem neotice ef the filinmg
of the reguired undertalkings
after the lapse of 30 days frem the serviee of netiee that seeuriey
is required; or of an erder fer nev or additienal seeurityy upen
peeat thereef; and thet re undertaking as required has been £ileds
the esurt of Judpey ~ay order the seiton or gpeeial preceeding to be

dismissedr the defendant may move the court for an order requiring the

plaintiff to furnish a4 written undertaking as provided in Chapter 6.5

(commencing with Section 1040.1) of Title 14 of Part 2 of the Code of

Civil Procedure,

{b) Hotwithstanding Section 1040.3, the court shall eorder that the

plaintiff file the undertaking in an amount specified in the court's

order as security for the allowable costs and expenses which may be

awarded against the plaintiff if the court, after hearing, finds all of

the following:

(1) That the plaintiff i

a plaintiff described in subdivision (a)

of this section.

(2} That the defendaut will nave incurred allowable costs,

expenses, or both, by the conclusion of the action or special proceeding.

(3) That the plaintiff has failed to establish that there is no

reasonable probability that the defendant will obtain judg ent in action

the or special proceeding.

Comment, This section is amended to incorporate the uniform
procedures for undertakings for costs and expenses enacted in Chapter

6.5 (commencing with Section 1040.1) of Title 14 of Part 2 of the Code
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of Civil Procedure, except that this section contains a special provision
for determining the degree of merit of the plaintiff's claim which “wust
be shown for the plaintiff to defeat the motion for an undertaking, The
purpose of this section is primarily to secure an award of costs which
way be made in favor of the defendant which would otherwise be difficult
to enforce against a nonresident plaintiff, and not nerely to deter
frivolous litigation, Therefore, this section requires an undertaking

in all cases except where there is no reasonble probability that the
defendant will,prevail in the action. See Bell v, Burson, 402 U.S. 535,
540 (1971),

Chapter 6.5 (commencing with Section 1040.1) of Title 14 of Part 2
of the Code of Civil Procedure (added)

SEC., 16. Chapter 6.5 {commencing with Section 1040,1) s added to

Title 14 of Part 2 of the Code of Civi]l Procedure, to read:
CHAPTER 6.5,UNDERTAKIKGS FOR COSTS AND EXPENSES

§ 1040.1. Application of chapter

1040,1. (a) This chapter applies only to an acticn or special
proceeding to which it 1s specifically made applicable by statute,
{b) This chapter does not apply to any action commenced in a small

claims court.

Comment. Subdivision (a) of Section 1040,1 limits the application
of this chapter to actions or special proceedings where a separate
statute so provides., E.g., Code Civ, Proc. § 391.1 (actions by vexa-
tious litigant in propria persona), 830 (actions for 1ibel and slander),
1029.5 (malpractice actions against architects and others), 1029.6
(malpractice actions against licenSed health professionals), 1030 (ac~
tions by nonresident plaintiff); Corp. Code § 300 (shareholder deriv~
ative suits); Fduc. Code § 23175 (actions against Regents of the University
of California); Govt. Code § 947 (actions against public entity), 951
(actions against public employee). Also the chapter does not apply to a
eyriad of situations where a damage bond may be requivred, Subdivision
(b} makes the chapter mot applicable to an action commenced in a small
claims court,

T



This chapter affords a procedure for the defendant to compel the
plaintiff to furnish an undertaking for costs and expenses which comports
with constitutional due process requirements. See Beaudreau v, Superior
Court, 14 Cal.3d 448, 535 P.2d 713, 121 Cal. Rptr. 585 (1975)}.

§ 1040.2 Motion of plaintiff to require undertaking for costs;
supporting affidavit

1040,2, At any time until final judgment is entered, the defendant
may move the court, upon notice, for an order requiring the plaintiff to
furnish a written undertaking as security for the allowable costs and
expenses which may be awarded against the plaintiff. The defendant
shall, in an affidavit or declaration in support of the motion, set
forth with particularity the allowable costs and expenses it expects to
have incurred by the conclusion of the action or specilal proceeding.

Comment. This Section authorizes the defendant to move for an
order requiring the plaintiff, in actions to which this chapter is ap-
plicable, to furnish a written undertaking as security for the defen-
dant's allowable costs and expenses, This includes reasonable attorney's
fees incurred by the defendant when the recovery of attorney's fees is

authorized in the particular action or proceeding. See, e,g.,, Code
Civ. Proc. §§ 391(c), 836; Corp. Code 4§ BOO(d).

§ 1040.3, Hearing and determination of motiom

1040.,3. The court shall order that the plaintiff file the under-
taking in an amount specified in the court's order as security for the
allowable costs and expenses which may be awarded against the plaintiff
if the court, after hearing, finds all of the following:

{a) The action or special proceeding is one in which such an
undertaking may be required.

(b) The defendant will have incurred allowable costs, expenses, or

both, by the concluston of the action or special proceeding.



(c} The plaintiff has failed to establish that there is a reason-
able probablility that such plaintiff will obtain judgment in the action

or special proceeding.

Comment. This section sets forth the conditions upon which the
defendant will become entitled to an order requiring the plaintiff to
file an undertaking. The defendant will have made a prima facie case of
entitlement when it shows that the action is one In which an undertaking
may be required and that it will have incurred allowable costs and
expenses by the conclusion of the action. The court will usually be
able to take judicial notice that the action is a proper one for an
undertaking, and that some costs (e.g., filing fee) have been incurred
by the defendant. See Evid. Code 3§ 452, 453. The def.endant will have
the burden of showing its probable future costs to furnish the basis for
determining the amount ¢f the undertaking.

The plaintiff, by showing that there 1s a reasonable probability
that it will prevall in the action, will defeat the motion. This 1s so
even though it may appear likely that the defendant will ultimately be
entitled to recover costs, e.g., by having made an offer to compromise
under Code of Civil Procedure Secticons 997 or 993, or by recovering a
net judgment on a cross-complaint. See 4 B, Witkin, California Procedure,
Judgment s 87, 90, at 3247, 3249 (2d ed. 1971).

The "reasonable probability"” standard of this section has been

upheld 1n a simllar statuate apainst the contention that the language was
fatally uncertain. See Taliaferrc v. Hoogs, 236 Cal. App.2d 521, 529,

46 Cal. Rptr. 147, 152 {1965).
At the hearing the usual showing 1s by declarations and counterdecla-

rations, although the court may receive oral and documentary evidence as
well, 4 B, Witkin, California Procedure, Proceedings Without Trial
§§ 24-25, at 2693-2694 (2d ed. 1971).

§ 1040.4. Amount of undertaking

1040.4, The amount of the undertaking shall be an amount equal to
one and one-half times the probable allowable costs and expenses the

defendant has shown it will bave incurred by the conclusion of the
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action or special proceeding. The amount of the undertaking initlally
determined may be increased or decreased by the court, after further
hearing upon noticed motion, if the court determines that the under-
taking has or may become inadequate or excessive because of a change in
the amount of the probable allowable costs, expenses, or both, which the
defendant will have incurred by the conclusion af the action or special
proceeding.

Comment. This section sets the amount of the undertaking at one
and one-half times the defendant's probable allowable costs and ex-
penses, including attorney's fees where authorized. Although the lan-
guage of this section is mandatory, the court has the common law author-
ity to dispense with the undertaking if the plaintiff is financially
unable to comply. E.g., Conover v. Hall, 11 Cal. 3d 842, 523 P.2d 6B2,

114 Cal. Rptr, 642 (1974). 1f the court orders the undertaking in-

creased as authorized in this section, the time period for compliance

provided in Section 1040.,5 applies.

§ 1040.5. Time for filing undertaking; effect of fallure to file

1040.5. Any plaintiff required to file, refile, or increase an
undertaking shall do so within 20 days after service of the court's
order requiring it or within such greater time as the court may allow.
1f a plaintiff fails to comply with this section, the plaintiff's action
or special proceeding shall be dismissed as to the defendant in whose
favor the order requiring the undertaking was made.

Comment. This Section requires the plaintiff to file the under-
taking within 20 days after the order requiring it, or within such
greater time as the court may allow, or suffer dismissal as to the
moving defendant. Failure to file within the prescribed time 1s not
jurisdictional, and the court may accept a late filing. E.g., Boyer v.

County of Contra Costa, 235 Cal. App. 2d 111, 115-113, 45 Cal. Rptr. 58,
61-63 {1965).
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§ 1040.6. Sureties

1040.6. Except as provided in Seetion 1056, the undertaking shall
have at least two sufficient sureties to be approved by the court. If
the undertaking 1is given by individual sureties, the defendant may gilve
notice to the plaintiff that the defendant excepts to any surety and
requires the appearance of such surety before the court at a time speci-
fied in the notice for examination under ocath concerning the surety's
sufficlency. If the surety fails to appear, or if the court finds the
undertaking insuffieient, the court shall order that a new undertaking
be given,

Comment. This section requires the undertaking to have at least
two sufficient sureties, except, where the surety is an insurer de-
scribed in Section 1056, one such surety will suffice. This section
sets forth the procedure for excepting to an individual surety. Excep-
tions to a corporate surety are as provided in Sections 10572 and 1057h.
If the court finds a surety insufficient and orders that a new under-

taking be given, the time period for compliance provided in Section
1040.5 applies,

§ 1040.7, Stay of proceedings

1040.7. (a) If the defendant's wmotion for an order requiring an
undertaking is filed within 30 days after service of summons on such
defendant, no pleading need be filed by such defendant and all further
proceedings shall be stayed until 10 days after the wotion is denied or,
if granted, until 10 days after the required undertaking has been filed
and the defendant has been given written notice of the filing.

(b} If the defendant's motion for an undertaking is filed later
than 30 days after service of summons on such defendant, 1f the de-

fendant excepts to the sureties, or if the court orders the amount of
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the undertaking increased, the court may in its discretion stay the
proceedings not longer than 10 days after a sufficient undertaking has
been filed and the defendant has been given written notice of the filing.

Comment. This section provides for a mandatory stay of the pro-
ceedings 1f the motion for an undertaking is filed within 30 days after
the moving defendant is served with summons, and for a discretiomary

stay if the motion is later filed. The court may thus consider the
timeliness of the motilon, and whether a stay might delay trial.

5 1040.53. Limitation on effect of court's deternminations

1046.8. The determinations of the court under this chapter shall
have no effect on the determination of any issues in the action or
special proceeding other than the issues relevant to any motion to
require, fncrease, or decrease an undertaking, nor shall they affect the
rights of any party in any other action or proceeding arising out of the
same claim. The determinations of the court under this chapter shall
not be given in evidence nor referred to in the trial of any such action
or proceeding.

Comment. This section prevents any determination of the court om a

motion for an undertaking from affecting the merits of the litigation,

» 1040.9. Enforcement of liability on undertaking

1040.9. If at the conclusion of the action or special proceeding
the defendant is legally entitled to recover costs, expeses, or both,
the defendant may proceed against the sureties on the undertaking pro-
vided pursuant to thils chapter as provided in Section 1058a. A motion
to enforce liability on the undertaking may not be filed more than one
year after the judgment becomes final. A judgment of liability oun the

undertaking shall be in favor of the defendant and against the sureties
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and may be enforced by the defendant directly against the suretles. The
1liability of the surety is limited to the amount of the undertaking.
fothing in this section affects any ripght of subrogation of a surety

against its principal.

Comment. This section supplements Section 1058a which allows a
motion to enforce liability on the undertaking to be directed to the
sureties. Although Section 2845 of the Civil Code formerly allowed a
surety to require its creditor to proceed first against its principal, a
1972 amendment to Section 2845 made that expressly ‘“'subject to the
provisions of Section 1058a . . . . Cal, Stats. 1972, Ch, 391, § 1.
Section 1040.9 makes clear that the liability may be enforced directly
against the sureties., The one~year limitation period of this section
for such a motlion does not affect the limitation periocd applicable to an
independent action against the surety, See, e.g., 2 B. Witkin, California
Procedure, Actions § 298, at 1144 (2d ed. 1970). This Sectlon limits
only the sureties' liability. The sureties' principal (the plaintiff)
remains liable to the full extent of the defendant’s allowable costs and

expenses.
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Corporations Code § 800 (amewded)

SEC. 17. Section BUG of the Covporvations Code is amended to vead!:

s 2

¥ &

0. {ad As uwed dn vhis ssotion, ‘rorporation”
includes an unincnrporared association: “board” inclades
the manaring body of an uninserporsted assaciation;
“sharehnlde-" includes 2 member of av urinoerporsted
agseeittion: ard “shares” includes membershipy in an
uiineorporated as ooation,
(b No aericn reay be ingtiteied or maintained in right
of gny domostic or foremsn corporation by any helder of
shares or of woring trust cortiioares of such corporation
unless hoth of the folowing ronditions exist
(1} The plaintitf allege: in the compiaint that plainuiff
was a shareholder, of record or beneficially, or the holder
of voting trust certificates at the time of the transaction
or any part thereof of which plaintiif complains or that
plaintift's shares or voting trust certificates thereafter
devolved upon plaintiff by operation of law from a helder
who was a holder at the time of the transaction or any
part thereof complained of; provided, that any
shareholder who does not ineet such reguirements may
nevertheless be allowed in the discretion of the court to
maintain such action on a preliminary showing to and
. determinabion by the court, by motion and after a
hesring, «t which the court shall consider such evidence,
by affidavit or testimeny, as it deems material, that (i}
there is ¢ stromsz prima facie ease in favor of the clai
asserted on behulf of the corporation, (i) no other similar
ackion has been or is ike s to be instituted, (@i} the
plaintifl scanired the shares beforc there was disclosure
to the pubiic or to the wil§ of the wrongdoing of
which plaintiff compluns, Gv) wiess the action can be
raantained the delondant may refain ¢ gain der:iilfed from
defendant’s williv! breach of a fidociary duty, and {v) the
vecuested robied will pol cesaln o idust enrichment of
the corporation or say shureholder of the corporahon;
and g

2y The plaintiff aileges in the complaint with
particularity his plantiil’s efforis o secure from the
board wach acticn as plantiff desires. or the reasons for
not naking such effort, and alleges further that plainoff
‘has either informed the corporation or the board in
writing of the ultimate fucly of each cause of action
against each defendant or delivered to the corporgtion or
the board a true copy of the complaint which plaintiff

proposes to file.
249
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_ peroreiea o B0 suidivision: (b)) #l-eiee
e -t iR S e s psiec-gl Speaie edpen-the
EOEBRTHHOR-OF 410ty ~aedadaniewl mipsa ol e
dhir ciar-ateks N T T N eiin
af-thewgebi-cmns wped-ol, he corporation or gweehk

any defendeat who iz an offlosi ov dirsctor ¢f she cerporatism, or held

gsuch vifice at theo tlse of 'L acts compledired of  may wove the court
for an srder ¢ gpes aavdes wad pesedese rogqulviog tie plaiotiif to

furrisn setersty 2 wrirten ucderiaiing as heredmAster provided in

Chapter 6,% {comsenciag with §

the Code of Civil Z2rocedure . The motisn abali be based upon one

ar heth s§ ehe foliowiay guosundot

H3That—there-ts-re-renvensbie-posvibility—thet-the
presecution of the cavse of action ulleged in the
complaint aguinst the moving party will benefit the Al ‘ N
corporation or its shareholders. _

{2} Thet the moving perty, if other than the S*}ﬂ keo;d"
corporation, id vot partisipate in the transaction
complained of in any capacity. : i

'The court on application of the corporation oF any |

© defendant may, for yood csuse shown, extend the %dmyj
erigd-for-aa-pdditions) peried-ur poricdsnol-exceeding
-B6-clays.

(4} Ht-the—hewig -—wpon-way--Pokoirpurduent-ie
subdivigion-fei—the- sonrt-srt-consider-sush-evidente,
written or oral, b witneres or affidevit, as inay be
materiai (1} 1o the ground o grounds upon which the
motion is bused, or {2} te a determination of the probable |
reasonable expenses, including attorneys’ fees, of the (
corporation and the moving parly which: will be incurred
in the defanse of Hhe aotion. 1 the coust determines, after |
hearing the svidence addured by the parties, that the
moving party has established a probability in support of
auy of the grounds upon which tha motion is based, the
court shall fix the rature aid amonnt of security, not 10
exceed fifty thousand doliars (£50,000) , to be furnished by
the plaintiff for reasonabie expenses, including attorneys’
fees, which may he ineurred by the moving party and the
corporation in connection with the acton, including
expenses for which the corporation may become lable
pursuant to Section 317. A ruling by the court on the

raotion shall not be 2 determination of any issue in the

S0



" % £ ‘
B L S W EI LI
FE H A » -
Giseratior of e Jowrt &

aravided bes oy roav b

RS e e N el B R
ving bt the seouity
suwlerimi e or i§ ocessive,
s ivereese the total
ihcusand dollars
wbon, rakoes o
rpished by the
s. the action shail
o deranadangs, unless
ort shal have been
ok b Baed by
s meeving naerhy chiell
3 &S e court /

nod

i

Al i
o [kemd'

)

F
et o, 4’___”—_._.‘._\_ I———
e e

hatmt

Notwithetanding Secusom (040,32 of the Lpde of Ulvil Frocedyre, the

court shall order that the plaintiff “Lle rhe undertaking in an amount

specified in the courc’s order, but not to exceed fifty thousand dollars

E3

($50,000), as security for tie a’loweble cousts and expenses, including

attorney's fees, which may be awacrdec agzinst the plaintiff If the

court, after heariog, filuds all of the foilowing:

£1) That the moving party ic a defendant described in subdivision

{2} That the moving party will have In-currod allowable costs,

expensges, or both, by tihe conclusion of the actiom.

{3} Either that the moving party, 1f other than the corporation,

did not participate imn the transaction complained of in any capacity, or

that the plaintiff hau fs lod ro eatablish that there is a reasonsble

probabiliry that the prosecution of thz cause of action slleged in the

complaint against the moving pavey will nenefit the corporation or its

shareholders.,

(e} If the plaintiff shall, either belore or afier a raotion
is made purseant to subdivision /<), or any order or
determinztion pursuant to such moticn, post good and
sufficient bond or bonds in the aggregate amount of fifty
thousane dollars (350000} to secure the reasonable
expenses of the putics entitied to make the motion, the
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M At e P

fa e i 13 4

for sewn ond capetoes ensoied Lo Chapter

procedures

6.5 {commencing with Decpion 06017 of Title 1§ of Paxt ¢ of the Code

of Civil Procedure, except that this sectlon centains speciasl provisions
concerning the grounds for the motion. 4 deiendant described in sub-
division ()} who will iancur costs and expenses In the action will be
antitled gﬁ an order requiring security either if the defendant shows
that it did not participate in the transaction complained of in any
capacity, or the plaintiff fzils to show that there is & reasonable
probability thst the acrion will beneflit the corporatiom or its share-
halderﬁ. The "resscnable probability” standavd of this section has been
upheld zpainst the contention that the language was Fatally uncertain.
See Taliaferre v, Hoogs, 236 Cal. fpp. 24 52, 529, 4u Cal, Rptr. 147,
152 (19865).

Education Code § 23175 (amended)

SEC. 18. Section 23175 of the Educazion Code is amended to read:
23175, 4£a} Ao sny biwe afecr the fiding of the zompiaine dim In
any action against the Begents cf the Maidversity of California, the

regents mway.
[ Gilomaid-sespes-dorrd fon appitern andvonieiing oie thephit-ol-paeits
plaintif as socurity i’s_}v iho *u!*"anm m{‘f which may be swarded \

against such plaintifi. e in ihe aroount of one A j [ in
hondred dollars (3180) qu 1‘* ;n. mm L cusee of mudiiple puain-

| :
tiffs in the amount oF two adresd dollars b, uf such grester sum ‘%? %ty kem—d'
\

as the couri shall fix upern ooad cooe shown, with ot least two syifi-

cient sureties, ta he approved by the oot Unless the plamtifl fhes
[ Lo i

Meﬁ%«%w 13 bt b o pishiit- g st i B

-aation

L

PPN



move the ceuwriy 7

undertaking az provided in Thosrer 5.5 liowsencing with Section 1040,1)

of Title .4 af Fart &£ of tee Jode of Oivil ‘rocedul..

+hy L&
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Coument. This section ix amendsec to lacorporate the uniform pro-
cedures enacted in Chapter 6.5 (commencing with Section 1040.1) of Title
14 of Part 2 of the Code of Givil Proucedure to satisfy the constltutional
requirement of a due process hearing hefore an cndertaking may be required.
See Beaudreau v. Superior Court, 14 C(sl.3d 448, 535 P.2d 713, 121 Cal.
CRptr, 583 (1973).

Government Code § 947 {amended)

SEC. 19. Section %47 of the Government Code is amended to read:

947. <&y Ar any time afrer the filding of the compiednt =m In

any action apainst a public entity, the public entity wmay fite nnd
serve @ demand for n wesbben wnsertakimg on she pess of ameh plaintdés
ap seeustsy for the aliewnble essia whiechk may be awarded sputnst

aueh piaineiff, The wndesesiking phall be in the ameunt of one hundved

dolinve <{EHHE3 der cosn pledunedff er i ehe E&ﬂéﬁ

move the court for an order reguiring the pialatfiff to furnish a

written undertaking as provided in Chapter 8.5 {commencing with Section

1040.1) of Title 14 of Parv I of the Code of Civil Procedure
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Conment. This sserion Le amended -0 incorporate the piocedures
enacted in Chapter 6.5% {commenciog with Section 1040.1) of Title 14 of
Part ? of the Coede of Civil Procsdnys tu giriefy the constitutional
reguirement of a due process nearing befors ap undervaking may Le required.
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Notice &
hearing? YES NO YES NO YES YES
Time for re- Any time Any time Within Any time Within Within 6 Clerk
quest by de- before 30 days 30 days months requi
fendant for judgment after ser- after ser- after ser- fore
undertaking? vice of vice of vice of ance
_summons summons summons 5UmmC
Undertaking If no rea- Whether or If no rea- Whether or If no rea- If no rea- Wheth
may be re- sonable not plain- sonable pos- not plain- sonable pos- sonable pos-— not p
quired: probability tiff's sibility tiff's sibilicy sibility tiff’
plaintiff claim is that action claim is that plain- that plain- clain
will pre- meritorious will benefit | meritorious tiff has a tiff has a merit
vail corporation cause of ac- cause of ac-
or share- tion tien
holders :
Anount of 1-1/2 times 5100 for i Court's dis— | Not to 5500 per . Not to Flat
undertaking defendant’'s plaintiff, cretion not exceed defendant exceed $500
probable re- 5200 for to exceed $300 not to ex— $500 per
‘coverable multiple $50,000 ceed $3,000 defendant
expenses plaintiffs, or $1,000
or as court total
may fix
Time for 20 days or 20 days Court's 30 days Court's Court's 5 day
plaintiff such greater discre-~ discre- discre-—
to file , time as tion tion tion ,
undertaking court may
allow .

40, This provision was enacted in Cal. Stats. 1975, Ch. 381, § 1, which

becomes effective January 1, 1976.

Until then, the defendant in an

action by a vexatious litigant in propria persona must move for an

‘undertaking "within 30 days after service of summons . . .
Civ. Proc.

§ 391.1.
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APFENDIX I
(ccntinued)

Commission's
recommended
gtatute

employees, & U.C.

public entitles,
Regents

Actions against

Shareholder
derivative
aults

. Nonresident
- plaintiff

tions agalnst
architects &

Malpractice ac-
others

tions against
health profes-

Malpractice ac-
sionals

Libel &
slander

-

Provision
for stay un-
til under-
taking fur-
nished?

YES

=
o

YES

YES

b
o
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o

Yes, if
new or

addition
undertal
ardered

Provisien
for court
approval of
sureties?

YES

YES

YES

YES

Implied

YES

YES

Congequences
of plain-

tiff's fail-
ure to file
undertaking

Dismissal

Dismissal.

Dismissal

Dismissal

Pismissal

Dismissal

Dismiss

Provision
for in-
creasing or
decreasing
amount of
undertaking?

YES

NO

YES

YES

NO

NO

YES

Provision
that find-
ings not
to affect.
merits?

YES

(No
hearing)

YES

{No
hearing)

YES

YES

(No
hearing)

Provision

for direct

recourse
ainst

88315 41

surety?

YES

NO

YES

NO

- YES

YES

NO

41. Even where direct recourse against the surety is not specificall
in. this table, it is authorized by the general provisions of Cod

y authorized in the statute referred to
e of Civil Procedure Section 1058a.



